
T he success of the New England Patriots is based on excellent
preparation, exploiting match-ups and playing smart, creative
football. Likewise, the results obtained by the combination of the

Anderson Kill Loss Advisors and the team of attorneys at Anderson Kill
& Olick, P.C. are premised on the same guiding principles.

The processing of property insurance and business interruption
claims is not for the faint hearted today. Like the Patriots, excellent
preparation, exploitation of match-ups and smart, creative claims
processing are the keys to success. Insurers are constantly looking for
exit routes from coverage in the policy and manipulating their offers
on losses to place their policyholders at a financial disadvantage.
Insurance companies adopt these practices because they are not moti-
vated by the two factors that drive most other American businesses —
they don’t care about customer satisfaction and they are not interested
in continuing relationships. Bottom line: it’s all about the money.

Most insurers have put in place a very hostile claims system; hostile in
the sense that it is not designed to react to the needs of the policyholder
and deliver a speedy, efficient resolution to the claim but its purpose is to
curtail the exposure of the insurer and minimize the payout.

A recent review of matters brought to closure by the combination of
the skills of an AKLA member firm and the attorneys at Anderson Kill
& Olick, P.C. attest to the effectiveness of countering insurance company
malaise and intransigence with “smart, creative football” — an aggres-
sive policyholder assertiveness and attention to details backed by
substantial lawyering skills. 

For instance, after an earthquake in the Seattle area damaged the real
estate holdings of a large national realty company, the insurance
company’s adjuster bunkered into his office and, despite persistent
pleas for co-operation and dialogue in the survey of the property and
the assessment of damages, refused to commit to a course of action to
remedy the effects of the earthquake. As a result, the property remained
in disrepair and tenants vacated and declined to renew their leases.
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The AKLA California firm documented all of the calls for
action and failures to respond so that when that adjuster was
removed from the case, his ineptitude had placed the insurer in
a irreconcilable position and backed into a corner. After the
insurer’s offer of $600,000 was rebuffed and AKO instituted
suit, the case settled for close to $2,000,000 because the insurer
was on the edge of bad faith.

Nowhere is the alliance and teamwork between Anderson
Kill Loss Advisers and the attorneys at Anderson Kill & Olick,
P.C. more in evidence than in the cases resulting from the disas-
trous events of September 11, 2001. Here was an opportunity for
insurers to shine but, instead, they raised even more obstacles
to recovery. After AKLA firms had documented the damages to
the property and to the stream of income, they were met with a
disquieting approach to policy interpretation by insurers and a
resistance to making interim payments as the policyholders
attempted to hold their businesses together. 

A common response from insurers to a request for an interim
payment is that the insurance policy does not require them to make
any. The attorneys at AKO did not take “no” for an answer but,
instead, asserted that by not providing any source of funds to the
policyholder while he was down and out and trying to get back on
his feet, the insurer exacerbated the loss and that the insurer should
be held liable for the consequential damages. The United States
District Court for the Southern District of New York agreed with
AKO in three separate business interruption cases from 9/11.

As a matter of fact, the United States District Court went so
far as to hold, in one case, that the very purpose of business inter-
ruption insurance was to provide funds after the business ceased
to operate as a result of physical damage from an insured peril,
and that failure to provide these funds was a breach of contract
and the policyholder became entitled to consequential damages.

Also, after 9/11, insurers gave a reading to the period of
restoration in the business income policy that had no precedent
and was contrary to what governed the adjustment of business
income claims in the past. Demands were placed on policy-
holders to mitigate damages despite the fact that no money was
paid to assist their efforts.

But then came the day of reckoning as AKO’s allegations of
consequential damages for failure to pay were sustained by the
courts and insurers were held to bear the fallout from their intran-
sigence. Finally, the crowning achievement was the 2nd Circuit
Court of Appeals decision in Zurich American Insurance Co. v.
ABM Industries, Inc. where AKO received a summary judgment
victory of immense proportions, i.e. over 100 million, based upon
an application of the policy language to the facts on the ground.
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As usual, the insurance industry criticized the decision in ABM as pushing the limits of busi-
ness interruption coverage beyond where it had ever been. Actually, it is a fact driven decision
that is not very different than most other cases except that the policyholder utilized the same site
as did its customers.

What all of these cases illustrate is the necessity of teamwork in the processing of substantial
property and business interruption claims: insightful preparation of the claim documents by an
AKLA member firm in accordance with a legally sustainable reading of the policy coverage;
assertive and aggressive presentation of the claim to the insurer’s personnel with demands for
interim payments; and positioning the policyholder to move on to the attorneys at AKO in the event
that the claims processing meets a dead end. ■
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Anderson Kill Loss Advisors (AKLA) 
will participate at the 

International Council of Shopping Centers (ICSC) 2005 Spring Convention

May 22-25, 2005  • Hilton Convention Center  • Las Vegas, NV

Come visit us at booth 766
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